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_________________________________________________________________________ 

DETERMINATION IN TERMS OF SECTION 28 (1) OF THE FINANCIAL ADVISORY AND 

INTERMEDIARY SERVICES ACT, (ACT 37 OF 2002), (the Act) 

_________________________________________________________________________ 

A. INTRODUCTION  

[1] Complainant is a 66-year-old widow who made two investments in Sharemax The 

Villa Retail Park Holdings (Pty) Ltd (The Villa).  The investments were made on the 

advice of respondent who acted as complainant’s financial services provider (FSP). 
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In August 2010, Sharemax suddenly stopped making monthly payments and has 

since collapsed. Complainant lost her investments as well as the accumulated 

interest. 

  
[2] Complainant was unable to resolve the matter with respondent and filed a complaint 

with this office. Respondent did not settle the complaint with complainant and filed a 

response requesting that the complaint be dismissed. 

 
B. THE PARTIES 

[3] Complainant is a widow residing in Harrismith. Her full private details are on record in 

this office. She makes this complaint in two capacities: firstly, in her personal capacity 

in respect of an investment of her own funds and secondly, as a representative and 

trustee of a family trust being the Adriaan Poggenpoel Testementere Trust (the Trust). 

A sum of money was held in this trust for complainant’s daughter. The source of the 

funds was the deceased estate of complainant’s late husband. 

 
[4] The respondent is a licensed FSP with FSP No 21966. She traded as Jacomina Spies 

Financial Services in Harrismith. 

 
C. THE COMPLAINT 

[5] To begin with, I am disappointed at the conduct of respondent and her attorney. It was 

clear from complainant’s complaint that the complaint included two investments in the 

same product on the advice of the same FSP. Respondent, however took the view 

that there was only one complaint, viz the investment of complainant’s personal funds 

in the amount of R255 000. Respondent then proceeded to respond only to this 

complaint and chose not to respond to the trust funds invested by complainant. This 
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resulted in a further notice to respondent to respond to the investment of family trust 

funds. Respondent merely caused delay and abused the processes of this office. 

 
[6] Complainant was introduced to complainant by friends who had used her services. 

Initially, respondent had invested R200 000 of complainant’s funds in Bluezone (a 

property syndication). Complainant came across an article in the media that Bluezone 

was in trouble and immediately contacted respondent to withdraw her funds from 

Bluezone. This was successfully done by respondent and complainant was relived not 

to have lost her money. 

 
[7] Thereafter respondent contacted complainant and requested to see the latters 

financial portfolio. Complainant agreed and referred respondent to a financial advisor 

in Bloemfontein. After this, respondent made an appointment to see complainant. At 

a meeting, respondent explained to complainant the extent to which her broker at 

Sanlam was taking commission. 

 
[8] At this meeting respondent proposed assisting complainant with her investments and 

introduced two investments, Sharemax and PIC (another property syndication). It was 

then that complainant informed respondent that she could not lose her money as the 

funds consisted of her children’s trust funds. Respondent assured complainant that 

there was no risk in Sharemax. Complainant states that respondent, as a financial 

adviser, made her understand and assured her that her money was safe and is also 

guaranteed. Respondent assured complainant that her children’s inheritance will be 

safe. 

 
[9] Complainant also stated as follows: 
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a) When respondent sold this investment to her, it did not take more than one visit to 

her office. respondent was very positive about the investment and quickly 

persuaded complainant to invest. 

b) The details of the prospectus were never discussed; 

c) She was not informed that her capital was not going to be kept in trust; 

d) Respondent never informed her that interest was being paid out of investors own 

funds; and 

e) Respondent said that there was no high risk and that the capital was guaranteed. 

Complainant said that she did not want to put her eggs in one basket. 

 
[10] As a trustee of the Trust, complainant, on respondent’s advice, invested R450 000 of 

her daughter’s funds in The Villa. Complainant also invested part of her own funds 

which had been invested in Sanlam Glacier. This was an amount of R255 000 which 

was invested in the Villa.  

 
[11] During May 2010 complainant read an article about Sharemax in The Rapport and 

became distressed. She called respondent who told her not to worry as it was the 

Bluezone group that wished to acquire Sharemax. Then, without any warning, in 

August 2010 Sharemax stopped paying the monthly interest to investors. Complainant 

knew there was trouble. 

 
[12] Complainant visited respondent’s office on numerous occasions and made repeated 

telephone calls to Sharemax, but no assistance was forthcoming. Complainant 

warned respondent that they were going to lose her money. Respondent replied; “if 

you lose your money, I will have to leave Harrismith, as I invested R18 million from 

Harrismith.”    
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[13] Since August 2010 complainant lost a monthly income of R7000 and has found herself 

financially embarrassed. Her daughter needed her funds from the Trust and 

complainant had to sell her car to make ends meet. She also had to borrow money on 

her bond. 

    
[14] Complainant submitted that respondent, as a licensed FSP, must have known, at the 

point of sale of the investment, that there was something wrong with the Sharemax 

investment. But respondent was not acting in the interests of her client and was 

focused on the generous commission she was due to earn from Sharemax. According 

to complainant, for respondent, it was all about the commission and not about 

assisting clients with good advice. 

  
[15] After the collapse of the investment, complainant confronted respondent on a number 

of occasions and was met with excuses. But respondent assured complainant that her 

children’s and her trust money was safe. Complainant disputes that she did not 

complain directly to respondent. Complainant holds respondent liable for her loss and 

wants respondent to compensate her in the amount of the capital invested plus the 

accumulated interest. This is in respect of both investments. 

              
D. THE RESPONSE     

[16] The complaint was delivered to respondent with a letter from this office requesting 

documents required from respondent’s file.  Respondent was also required to respond 

to complainant’s allegations. In addition, respondent was reminded that, in terms of 

the rules on proceedings of this office, she had six weeks to resolve the complaint 

with complainant. The parties were unable to resolve the complaint. 
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[17]  Respondent provided three responses, one from herself and two via her attorneys. 

This includes a response to a series of questions presented by this office to 

respondent. I will deal with all of her responses and I have read all the documents 

provided. 

  
[18] First there was an initial response from respondent. Her submissions are as follows: 

a) Respondent claims to have undertaken research to establish that the product was 

“reliable” enough to present to complainant.  

b) She established that Sharemax was registered with the regulator as a licensed 

FSP and were regarded as “fit and proper”.  

c) Respondent verified every prospectus by establishing that they were registered 

by CIPRO. 

d) She visited the website of this office and noted that there were no determinations 

against Sharemax as a product provider. 

e)    Her research also informed her that no investor complained of not receiving their 

monthly income from Sharemax. 

f) Respondent was licensed in her own right to market the Sharemax product, being 

licensed under codes 1.08 and 1.10.         

g) Sharemax’s directors were considered “fit and proper” by the Reserve Bank.  

h)  The product was advertised nationwide, including on radio channels and DSTV, 

and investors were aware of this. 

i) Respondent consulted with Mr Eckard le Roux of Weavind and Weavind attorneys 

who informed her that the Sharemax model was approved by the firm and it was 

legally compliant. 

j) That according to Sharemax’s auditors, ACT Solutions, all Sharemax projects 

were managed according to good accounting practices. 
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k) That valuation certificates were disclosed in the prospectus. 

l) Every prospectus disclosed current and previous Sharemax projects where 

investors owned the property which was sold at a profit. 

m) Respondent noted that Standard Bank were Sharemax’s bankers and believed 

that such a bank will not be associated with any illegal scheme. 

n) Finally, she points out that she attended a course given by Anton Swanepoel, who 

described himself as having acquired “the highest qualification in respect of the 

FAIS Act”.  Here she was satisfied that the Sharemax product was fully legally 

compliant. 

  
[19] Thereafter, respondent offered an explanation as to how the investment was made. 

The following was stated: 

a) In September 2007 a friend of complainant referred her to respondent. Some of 

her funds became available from an investment in Dynarc, where her funds were 

also invested in a development. Complainant had received an income of 12% from 

this investment and was looking for another investment with similar income.  

b) Complainant requested respondent to specifically look into her investment with 

Sanlam Glacier and to advise her. This was her “single need” and at that stage 

she was receiving a monthly income of R5 600 from her investment. 

Complainant’s investment amount was R522 386, this was as at 23 July 2009. 

The investment was spread over Nedgroup, Allan Gray, RMB and Cadiz. 

c) It turned out that complainant was using part of her capital to fund her monthly 

requirements. Respondent also pointed out that commissions and administrative 

fees were eroding her funds. An amount of R522 386 – 50 was reduced to 

R514 855.30. 
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d) After giving complainant advice, the latter indicated that she could not agree to an 

income, from her investment, that was less than R5 600 per month. Complainant 

then chose to invest where her monthly needs will be met. Respondent then 

invested R255 000 of complainant’s funds in Sharemax. 

e) Respondent found this to be a suitable investment as Sharemax provided her with 

a fixed income which was not subject to market pressures. According to 

respondent, property was one of few investment classes that performed better 

than inflation over a period of time. 

f) Respondent notes that complainant complains that since August 2010 she did not 

receive any income from her investment. Respondent points out that complainant, 

since 2005, was familiar with this type of investment with other product providers. 

g) Respondent, finally, stated that she was aware that the SARB had issued a 

directive for Sharemax to repay investors their full capital. Respondent submits 

that work is taking place, “behind the scenes”, and everyone is waiting for the 

directive to be implemented. 

  
Documents Submitted 

[20] With her responses respondent submitted a number of documents. I intend to deal 

with the relevant documents and will at the same time point out my findings. 

 
[21] The first document is a letter from respondent’s attorney, wherein they deal with her 

compliance with the General Code of Conduct for FSPs. The following submissions 

were made: 

a) Firstly, respondent repeats an application in terms of Section 27 (3)(c) for the 

matter to be referred to a court. I will consider the application below. 
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b) Respondent confirms that she advised complainant to revise her investment in 

Sanlam Glacier. Respondent was concerned that complainant was being “too 

aggressive” and therefore, in order to diversify her investment portfolio, she 

recommended three options. 

c) Complainant wanted an income from her investment of more than 8% and opted 

to invest in Sharemax. Respondent submits that Sharemax was a suitable 

investment. Respondent submits that she complied with Section 8 (1)(c) of the 

Code. 

Of the options presented to complainant, one was Sharemax and the other 

Pickvest. These are both property syndications and represent similar asset 

classes, thus these options do not satisfy the requirement of a diversified portfolio. 

They are also equally high-risk investments. 

d) Respondent claims to have complied with Section 8 (1)(d)(i) to(ix) of the Code. 

She explains that complainant’s investment in Sanlam Glacier was a 

“discretionary investment” and by withdrawing the funds to invest in Sharemax did 

not constitute a replacement product as contemplated in Section 8 (d) of the Code. 

Thus, it is submitted, respondent did not have to complete a “” replacement 

document”. This was confirmed by respondent’s compliance officer.  

The Sanlam Glacier investment is not a “discretionary investment” and respondent 

was obliged to comply with Section 8 (1) (d) of the Code. However, for purposes 

of this determination it is not necessary for me to set out full reasons. 

e) Respondent, through her attorney, made the following important submission, I 

quote: “Nevertheless as is evident from the other documentation submitted by our 

client, the proposed investment in Sharemax was fully discussed with Mrs 

Poggenpoel, which included financial implications of the investment, the nature 

and scope of the investment, the contractual terms and associated risks.”  
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It is not clear exactly what was discussed regarding the Sharemax investment. I 

must assume that other documentation will provide clarity and I will deal with this 

below. Respondent submits that the risks were explained, again no details are 

provided; perhaps this is dealt with in the other documentation.  

 
[22] The next document is the “Needs assessment and risk profile questionnaire”. I firstly 

point out that this is a questionnaire which was filled out by respondent and signed by 

complainant. The following is relevant: 

a) Complainant indicated that her investment goal was “planning for retirement”. 

It is not disputed that complainant wanted capital preservation. Her indication here 

is consistent with a desire to preserve her capital. It is worth noting that Sharemax 

did not guarantee capital preservation, to the contrary it describes the investment 

as “risk capital”. 

b) Under the heading “specific investment goals” respondent ticked off “a reasonable 

inflation beating income over a minimum period of 3 years”. The first-choice 

answer was “capital and income must be guaranteed” this option was not selected. 

Yet it is not disputed that complainant wanted her capital to be guaranteed. One 

would expect respondent to be aware of this and seek an explanation from 

complainant. This was not done. 

c) Complainant agreed that she understood the effect of capital loss. 

d) An important question was: how much of your capital can you afford to lose during 

the term of the investment? The answer, significantly, was “none”, no amount of 

the Capital.  

This answer should have immediately alerted respondent to the fact that 

Sharemax was inappropriate for complainant’s needs. 
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e) Finally, respondent notes that she gave complainant three options, one being an 

investment where the income was 12.5% per annum with capital growth, which 

will satisfy her financial needs. 

This was the option chosen by complainant and respondent advised her to invest 

in Sharemax, where the income was 12.5% and there will be capital growth. 

However, respondent knew that Sharemax, according to the prospectus, did not 

guarantee the income and capital. Instead it warned that both income and capital 

were at risk of being lost. Again, respondent must have known or realised that the 

Sharemax investment was not suitable for complainant. 

 
[23] Then I considered another document, which was also filled in by respondent and 

signed by complainant. This is the “Investment Solution/Product Attachment” 

document. The following is significant: 

a) The investment product is described as “Sharemax Investments (Pty) Ltd – The 

Villa Phase 12. 

b) The investment goal for this investment is: to receive income and capital growth 

over a medium to long term. 

Again, worth noting that this is misleading as Sharemax did not promise capital 

growth and warned that income was not guaranteed. 

c) The capital is administered by: “Sharemax Investments (Pty) Ltd through trust 

attorneys Weavind and Weavind”. (emphasis added). 

This too is misleading. Respondent knew, because the prospectus said so, that 

investor funds, deposited into Weavind’s trust account was not going to be held in 

trust but was to be paid out to the promoter. Respondent had to disclose this to 

complainant. 



12 
 

d) The capital will be invested in property. Respondent added; “commercial property”. 

This is misleading, respondent knew that when the investment was made, 

Sharemax did not own any property and the funds were being invested in 

debentures. Respondent knew this and was under a duty to explain it to client. 

e) Then comes even more misleading information for the benefit of client. The 

document states that the invested capital is not guaranteed in the investment 

contract.  

This is in fact true. But then the next statement is as follows: The investment is 

guaranteed by; the answer is filled in by respondent as “not- however Capicol 

developer guarantees income and interest for first 3 years”. This is not true, and 

respondent knew it. Capicol as the developer gave no such guarantee to investors, 

most of whom did not even know that their funds went to Capicol. Respondent was 

under a duty to make a full and frank disclosure to complainant, instead respondent 

blatantly misled complainant. 

f) Finally, the document records that the income of R2656 – 25 per month is 

guaranteed for a period till occupation date, after which the interest will decrease.  

Sharemax did not guarantee the income, instead it warned of its potential loss. But 

significantly, respondent knew that there was no building and no rent paying 

lessees. Respondent also knew that The Villa was very far from being completed. 

Yet Sharemax was able to pay these extravagant returns, how? This was not 

explained to complainant. 

 
[24] The next document is a very important one, it is “The Record of Advice”. This 

document was also filled in by respondent and signed by complainant. This document 

is significant not only for what it contains, but also for what it does not contain. 
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a) Firstly, the document confirms that respondent gave the complainant financial 

advice and which advice complainant accepted. 

b) It records that client’s investment goal is to invest R255 000 to provide for income. 

The words “capital growth” were deleted. 

Respondent knew and had already recorded that one of the client’s goals was 

capital growth. Why this was deleted is unexplained. 

c) Then the document records that the income goal is R2 656 – 25 per month “over 

a period till occupation of lessees”. Again “capital protection” and “capital growth” 

was deleted by respondent. Yet this was an important investment goal for 

complainant. Respondent did not explain this. 

d) Respondent also knew that Sharemax did not own any property and The Villa was 

still being built. But this advice creates the illusion that the investment was in 

property and that occupation by tenants was imminent. This was far from the truth. 

There was a duty on respondent to advise complainant exactly how Sharemax 

was going to pay the promised returns if it was not from investors own invested 

capital. There is no record of this. 

e) Then there appears a paragraph dealing with “fees”. This paragraph was intended 

to disclose to client how much of their investment was going into fees and other 

charges. The whole paragraph is deleted by respondent and the following is filled 

in by her: “As disclosed in the signed application form and see also the Prospectus 

where there appear full details. Client has knowledge that no administrative fees 

will be taken from the original investment amount.” 

Respondent wrote this in her own manuscript; but she knew that this was not true. 

The prospectus informs that 10% of investors’ funds will be used as administrative 

fees and broker commissions. The prospectus then provides that Sharemax will 
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make good this deduction “at some future date”. In the meantime, interest will be 

paid on the full value of the capital invested. Respondent was under a duty to 

explain this to complainant, and in particular how and from what funds the returns 

were being paid. 

f) But what is significant is the information that is missing from the record of advice. 

Respondent, through her attorney, emphatically stated that complainant received 

a full explanation of the investment. This is not evident from the record of advice. 

There is no explanation of how Sharemax was not going to preserve the capital in 

an attorney’s trust fund until it took transfer of the property, that clients funds were 

to be paid out to Sharemax who were going to lend the funds to a developer. That 

the developer was going to pay Sharemax 14% interest on the borrowed funds. 

From that interest, Sharemax was going to pay 12.5% interest on 100% of the 

capital to investors. Respondent was under a duty, in terms of the Code to disclose 

this information to client. The place to keep a record of the disclosure is in the 

record of advice. It is not there. 

 
The Supplementary Response  

[25] Respondent filed a supplementary response in the form of a declaration which was 

drafted by her attorneys. The declaration is also used in support of a motion in terms 

of Section 27 (3)(c). I will first consider the application for this office to decline to 

entertain the complaint and to refer the matter to a court. Secondly, respondent 

submits that she has a right to a full adversarial hearing including pleadings and 

discovery. I will deal with this submission as well. 

 
[26] I have repeatedly pointed out that respondent’s attorneys, irrespective of the facts of 

the complaint, and as a matter of routine, brings these types of applications. This office 
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then dismisses the applications, but respondent’s attorney simply persists in bringing 

these applications. The papers are a mere copy and paste from previous responses 

to this office. This is an abuse of process.  

 
[27] Since the application is identical to all the other similar applications brought by 

respondent’s attorney, I will set out similar reasons for dismissing the application. 

 
[28] Regarding the application in terms of section 27(3)(c), the Act provides as follows:   

“The Ombud may on reasonable grounds determine that it is more appropriate that 

the complaint be dealt with by a Court or through any other available dispute resolution 

process, and decline to entertain the complaint.” 

 
[29] This is not a matter that cannot be determined in terms of the rules and processes of 

this office. There are no irreconcilable disputes of fact which require an adversarial 

hearing. As will be demonstrated in this determination, the issues between the parties 

can be resolved on the undisputed facts. 

 
[30] It will defeat the whole purpose of the Act if parties to a complaint can, merely by 

application in terms of Section 27(3)(c) to this office, elect to refer a matter to a court. 

There are no reasonable grounds on which this office can determine that it is more 

appropriate that the complaint be dealt with by a court. This point has never 

succeeded before the Board of Appeal and nor before the Tribunal. This is a matter 

for my discretion, and after considering all the factors, I decided to dismiss the 

application. Accordingly, respondent’s application to refer the matter to a court is 

dismissed.  
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[31] As for the second point, I refer to Section 20 (3) of the Act, which provides as follows: 

31.1 It was not intended by the legislature that this office should , without reasonable 

cause find it appropriate to decline a complaint and refer it to an adversarial 

hearing in a court. The legislature intended for the Ombud  to constitute an 

informal, economical and expeditious manner of resolving complaints between 

FSP’s and their client. What is envisaged by the respondents would take too 

long, become unaffordable to most complainants and will require this office to 

find resources it does not have. Both parties are treated fairly in the processes 

followed by this Office and the High court has already ruled that the processes 

of this office do not deprive the parties of a fair hearing nor is it unconstitutional. 

See Deeb Risk and others v The Ombud for Financial Services and others 

Case no 38791/2011 Gauteng Provincial Division Baqwa J judgement 

date – 07/09/2012. 

[32] Therefore, the respond’s application in terms of Section 27(3)(c) is refused. If this 

matter was suitable for an adversarial hearing, then this office would have referred the 

matter to a court. 

 
[33] Respondent then responded to the allegations made by complainant that the advice 

to invest in Sharemax was not appropriate and that her attention was not drawn to the 

risks in the investment. I deal with the response and will make my comments based 

on the undisputed facts before me. 

 
[34] Respondent refers to the compliance documents submitted to this office and points 

out that complainant’s allegations are not true. 
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[35] Respondent states that the prospectus was handed to complainant and “was fully 

discussed with her”. As I have pointed out above, respondent does not say what was 

discussed. Respondent is deliberately vague. If the risks were discussed and 

explained, then surely as a prudent FSP, a record would have been kept. There is no 

record that respondent actually explained the risks set out in the prospectus. Instead, 

as appears in the declaration, respondent relies on complainant’s own reading of the 

prospectus. This is not sustainable, there was a duty on respondent, as a licensed 

FSP, to make a full and frank disclosure of the risks to complainant. Respondent 

quotes from parts of the prospectus that sets out the substantial risk in this product, 

but expects this office to accept that, firstly, complainant read it for herself and 

secondly, that she understood the risks. If this was the case, on the probabilities, 

complainant would certainly not have taken the risk. Merely to leave the prospectus 

with a client and expect the latter to read and understand it, does not amount to 

compliance with the Code. 

 
[36] Respondent also submits that the prospectus complies with Notice 459; thereby 

suggesting that complainant was aware that her funds were protected. This is entirely 

untrue. As a competent FSP who read the prospectus, respondent would have read 

in the prospectus that Sharemax was actually going to contravene Notice 459. 

Sharemax merely created an illusion that they were going to comply with the Notice. 

Investors were called upon to deposit their funds into an attorney’s trust account. But, 

contrary to the Notice, the funds were not retained in trust until Sharemax took transfer 

of the property but was immediately paid out by the attorneys to Sharemax to dispose 

of the funds at their discretion. The prospectus informs that investor funds were being 

used to provide the developer with an unsecured loan. If respondent was not aware 

of this, after reading the prospectus, then she was incompetent and possibly out of 
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her depth. This begs the question, if respondent did not understand this, then how did 

she fully explain it to complainant. 

 
[37] Respondent then repeats her submission that she carried out due diligence. As I 

already pointed out, the due diligence is with regard to formal compliance 

requirements. What is not dealt with is the steps respondent took to satisfy herself 

how the investment worked and how Sharemax was going to pay her commission and 

investor returns. Merely to ask Sharemax’s auditors if the scheme was legal is of no 

assistance. They merely confirmed that it was legal without having to answer any hard 

questions about how the investment worked. Incidentally Sharemax’s auditors are 

facing disciplinary action by the regulator. There is a difference between legal and 

regulatory compliance and risks in the investment. Regulatory compliance does not 

render the product suitable for everyone. Nor does compliance address the risks in 

the product. 

 
The Legality of the Sharemax Model 

[38] Respondent raises the following: 

a) She was unaware of any questions regarding the solvency and legality of the 

Sharemax business model of The Villa.  

b) That Sharemax may complete the project and resume payments to investors; and 

that complainant cannot be said to have lost her funds; 

c) That no decision can be made regarding compensation until it is determined that 

The Villa will fail; and 

d) No decision can be made concerning respondent’s liability unless it is established 

whether or not the Sharemax model was legal. 
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I deal with these submissions below: 

[39] First, let me deal with the question around whether Sharemax will complete the project 

and resume payments. Respondent is merely speculating unnecessarily. Sharemax 

has been finally liquidated and Frontier Asset Management is managing the 

properties. As for The Villa, it has been standing as a partially built building and has 

suffered  deterioration by the day. There is no prospect that Frontier or any other 

company will raise the kind of funding that it would take to complete this shopping 

centre. It is noteworthy that a similar, but smaller project, Zambezi Retail Park, was 

alleged to have been completed; yet Sharemax still owed the developer some R500 

million and never took transfer. Currently, Sharemax owes more money to investors 

than what The Villa is worth. There can be no doubt that complainant’s investment is 

lost. 

 
[40] Then I deal with the issue of Sharemax’s legality. Firstly, I point out that for purposes 

of this determination, the legality or otherwise of the Sharemax scheme is irrelevant. 

What is relevant is the advice given by respondent for complainant to invest in 

Sharemax. The Code does not require an FSP to investigate the legality of a financial 

product. The Code requires that the FSP recommend a product that is suitable for 

clients’ needs, bearing in mind client’s financial profile and tolerance for risk. Where 

an FSP advises client to invest in a high-risk investment not suitable for client needs, 

and the funds are lost; it is the suitability and appropriateness of the advice that 

becomes relevant, not the foreseeable cause of investment failure. 

 
[41] Respondent obfuscates the real issues here. It is not in dispute that Sharemax The 

Villa was a high-risk investment when the investment was made. Respondent does 
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not have to foresee how it collapsed. The point is that a risk materialized, respondent 

was not expected to foresee the risk that actually materialized. The matter was not 

beyond her control, she was negligent in advising complainant to invest in such high-

risk investment. But for such negligent advice, complainant would not have invested 

and would not have lost all her funds. 

 
[42] Respondent submits that no decision concerning her alleged negligence can be made 

unless it is established whether or not the Sharemax model was legal and what 

caused them to default in making payments to investors. There is no merit in this 

submission. Respondent’s negligence is not based on the legality of the investments 

but on whether or not such high-risk investments were suitable for complainant. This 

enquiry must be made bearing in mind, on respondent’s own version, she was aware 

that there was a risk of losing all the capital. Nor is the cause of the failure of these 

companies relevant to negligence. 

 
[43] In this regard I refer to two judgements:  

OOSTHUIZEN v CASTRO AND ANOTHER 2018 (2) SA 529 (FS) 

CENTRIQ INSURANCE COMPANY LTD v OOSTHUIZEN AND ANOTHER 2019 (3) 

SA 387 SCA – this judgement approved of the decision in Oosthuizen.  

Respondent’s negligence lies in the fact that she failed to explain the risks as stated 

in the prospectus and merely relied on complainant’s own reading and understanding 

of the investment. On her own version, respondent claims to have read the prospectus 

and understood how the investment worked. Yet, for instance, she failed to explain 

that commissions and promised returns were going to be made from investor funds 

and that complainants funds were not going to enjoy the protection of an attorney’s 
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trust account. If only respondent explained this, complainant would never have 

invested. Either respondent mislead complainant or, respondent was simply out of her 

depth and did not understand the investment. 

 
[44] If respondent read and understood the prospectus, she would have known that 

complainant’s investment was at risk of being lost and that returns may not be paid. 

She would also have found out that investors were being paid their monthly interest 

from other investors own funds. These are relevant and crucial facts respondent was 

under a duty to disclose to her client. There is no record that she had made these 

disclosures.  

 
[45] As for the business model, the SCA had this to say in the Centriq decision:   

“The scheme required investors to transfer their money to Sharemax's chosen 

company. The company or Sharemax would then pay their investors interest on this 

investment without the underlying investment   — the property development — having 

earned anything — and where it was unlikely to do so for years, pending the purchase 

of the land and the construction of a shopping centre. Only upon the completion of the 

construction centre would rental income be realised. Yet the prospectus previously 

mentioned held out to investors a projected rate of return equal to a 10% after tax 

dividend from the date of full subscription to the occupation date in September 2011. 

The 'investment' in fact had all the hallmarks of a Ponzi scheme in which money 

placed by later investors pays artificially high interest or dividends to the original 

investors, thereby attracting even larger investment. When there are no longer new 

investors, which inevitably happens, the scheme collapses. Mrs Oosthuizen was one 

of the later investors. On any objective analysis the investment was not viable, 

certainly not having regard to her needs. 
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[15] As the learned judge trenchantly observed: 

'It is amazing that [Mr Castro] could think for one moment that interest could lawfully 

accrue from the investment from the first month.  I wonder where he thought the 

magical origin of the income stream would derive from. . .. (A) simple investigation or 

even an inspection of the half-built shopping complex would have been an eye-

opener. He would have realised that enormous costs would have to be incurred to 

complete the project [and that the] half-built shopping complex could not earn any 

income for some time . . . but the investment provided for income to be paid to 

investors from the start.' 

[16] It was, to be kind to Mr Castro, an investment that he himself did not properly 

understand. He dismissed the adverse criticism circulating in the media without 

satisfying himself as to whether there was any substance in it. He quite clearly failed 

to explain the risks of the investment so as to allow Mrs Oosthuizen to make an 

informed decision.” 

“The finding by the court a quo that Mr Castro was in breach of his fiduciary duty to 

his client because he had not taken reasonable steps to satisfy himself of the safety 

of the investment and to give her adequate financial advice to meet her needs is 

therefore unassailable.” (emphasis added) 

On the facts of this case, respondent failed to explain the risks of the investment to 

complainant so as to allow her to make an informed decision. This conclusion can be 

made on the respondent’s own version. 

 
Section 34 of The Constitution 

[46] Respondent’s declaration is made up of many pages of technical attacks on the 

processes of this office. This includes an attack on the constitutionality of such 
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processes. This part of the declaration is a copy and paste from numerous other 

declarations filed by respondent’s attorney. The issue of constitutionality based on 

Section 34 of the Constitution was already decided in the High Court in favour of this 

office and respondent’s submissions were dismissed. See: Deeb Risk and others v 

The Ombud for Financial Services and others Case no 38791/2011 Gauteng 

Provincial Division Baqwa J judgement date – 07/09/2012. 

 
[47] I have previously dealt comprehensively with respondents attack on the processes of 

this office, including the allegation that this office is neither an independent nor 

impartial tribunal. I do not intend to repeat my reasons for rejecting respondent’s 

submissions. Instead I refer to my determination in Johanna van den Heever v 

Dawie Joubert Versekerings Makelaars BK FAIS 04955-12/13-FS 1 where 

respondents procedural attacks are dealt with. 

 
Merits or Nature of the Dispute 

[48] As an initial observation, this is the heading used by respondent in her declaration. 

However, the submissions under this heading have little or nothing to do with the 

merits of the dispute or substance of the complaint. It is yet more attacks on the 

appropriateness of the processes and procedures in this office. Respondent does not 

deal with the substance of the dispute, namely the appropriateness of her advice that 

complainant invest in Sharemax. 

 
[49] The first point being taken is that this office investigates a complaint and once it is 

found that the FSP was in breach of the Code, this office may then proceed to order 

compensation “without regard to the basis in law”. This is entirely untrue as I 
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demonstrate below. This office applies the applicable law and does not disregard the 

law. Reference to the recent decided cases is set out in this determination. 

 
[50] Another spurious point is that respondent is deprived from giving notice to another 

party in terms of the Apportionment of Damages Act. The submission is that 

respondent cannot seek redress nor indemnity from a third party. Firstly, respondent 

does not properly identify a third party, secondly, respondent was not prevented from 

joining a third party herein and thirdly, respondent can still sue a third party she 

believes caused her to sell this risky product. It is also worth noting that Sharemax 

and its broker network have been finally liquidated and there is no possibility of issuing 

a notice in terms of the Apportionment of Damages Act. But respondent may still 

proceed against the Reserve Bank and the FSCR.  

 
Is the Procedure of the Ombud Appropriate 

[51] Respondent submits that there are “deep and fundamental” differences between the 

parties’ respective versions. The point being made is that due to irreconcilable 

disputes of fact, this office cannot decide the matter without holding an adversarial 

hearing or trial. Significantly, in support of this submission, respondent states that she 

“must be adjudged by what a reasonable financial service provider would have done 

were he placed in my shoes” at the time of the alleged misconduct. Respondent 

alleges that this office does not provide for this. This is entirely untrue; respondent 

was perfectly entitled to present this evidence to this office. Even in this declaration, 

no evidence is provided as to what a reasonably competent FSP, in respondent’s 

circumstances would have done. In order to assist the respondent, this office 

presented respondent with a number of questions regarding the investment and her 

advice. I deal with respondent’s responses below. 
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[52] What is noteworthy, is that there is little or no reference to the facts that are in dispute. 

It is a matter of arguing procedure when you cannot argue substance. 

 
[53] As I point out elsewhere in this determination, there are no irreconcilable disputes of 

fact between the parties. The matter can be determined on the evidence before this 

office. 

 
[54] Finally, I am compelled to comment about respondent’s scandalous allegations that 

this office is not independent and is influenced by the FSCR. The allegation is made 

merely on the basis that the FSCR intends to conduct investigations into misconduct 

on the part of Sharemax. Then follows allegations of bias. This determination was not 

made with access to secret information from the FSCR (formerly FSB). The record of 

the process is in  possession of respondent and that is all that was used to deal with 

this determination. There is also an unfounded attack on the integrity of the FSB 

(FSCR) that it wields influence over this office and influences the decisions of this 

office. This is denied in the strongest terms and respondent is reckless in making it. 

Incidentally, this is also an allegation which respondent’s attorney merely copies and 

pastes from previous declarations in other complaints. 

 
Disclosure Documents 

[55] It is significant and relevant that respondent produced a USSA Disclosure Document 

which was signed by complainant in respect of her two investments in Sharemax. The 

signed copy reflects an investment on behalf of the family trust. But the document is 

also relevant to this complaint as well. These documents are issued by USSA to all 

brokers marketing Sharemax products and all investors are expected to sign it. What 
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elicits comment is that these documents are not user-friendly as they are written in 

the smallest available font size (the typical small print) with very small spacing. Not 

the type of document most people, especially elderly people, will be inclined to read. 

Complainant did not read the documents but merely trusted respondent and signed.  

 
[56] The disclosure warns that the investment is not liquid and difficult to withdraw and that 

there is no market for the shares. It tells the reader that the investment is in debt 

instruments and “there is a risk that both the capital and the income could not 

materialise.”  The document discloses that Sharemax is a “newly formed company 

without any trading history which can be used to evaluate the likely performance of 

the product supplier and its ability to achieve its objectives.” 

 
[57] The prospectus clearly states that “The investor carries all investment risks” and goes 

on to set out the various possible risks in the investment, such as developer default 

and declines in the property market. However, and of substantial significance, is a 

paragraph in the document which immediately precedes the investor’s signature, the 

following appears: “ADVICE NOTIFICATION/RECORD OF ADVICE/RISK 

DISCLOSURES: I, THE INVESTOR HEREBY ACKNOWLEDGE, UNDERSTAND 

AND CONFIRM THAT:” then follows, in very small print, further warnings and 

disclaimers of any liability. For purposes of this determination, I quote the following; 

“The repayment of the capital and or income is NOT GUARANTEED, UNLESS 

EXPLICITLY STATED IN THE PROSPECTUS THAT IT IS GUARANTEED. The 

performance of the property syndication investment is NOT GUARANTEED. The 

units/shares of the property syndication investment are unlisted and should be 

considered as a risk capital investment.” Note that the lack of guarantees is stated in 

upper casing to emphasise it. The prospectus also gave no guarantees. 
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[58] There can be no more explicit warning, that this is a high-risk investment. Yet 

respondent chose not to draw her clients’ attention to this. There can be no doubt that 

complainants’ version must be accepted that, had she been aware of these warnings, 

she would not have invested. Respondent was invited to respond to this, but gave no 

explanation. The only reasonable finding must be that respondent was in flagrant 

breach of The Code and her conduct was nothing short of negligent.  

 
[59] It certainly does not assist respondent to blame the failure of the investments on the 

intervention of the SARB. She already sold complainant a high-risk investment at the 

point of sale. She could reasonably foresee that any one of the many risks inherent in 

the investment could materialise, she was not expected to foresee the exact nature of 

the risk. Nor is her negligence based on any finding on the legality or otherwise of the 

Sharemax investment. I point out that it was never established that the conduct of the 

SARB caused the collapse. Sharemax collapsed because it was a Ponzi scheme. 

 
Respondent’s Licence Status 

[60] It is relevant that respondent, in her own right, was licensed to market the Sharemax 

product. She was licensed under category 1.08 and 1.10. This means that respondent 

was well qualified to market debt instruments. She is, without doubt, highly qualified. 

She must therefore be measured by the conduct of a reasonably competent FSP with 

similar qualifications. 

 
The Risk Analysis 

[61] Respondent also provided a document she used to carry out risk analysis. The 

document is signed by complainant.  This is a standard Sharemax generated 
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document and it is not a form designed to make an assessment of complainant’s 

tolerance for risk. Instead this document is called “Sharemax Investments Risk 

Assessment on Product Information” (my emphasis). None of the questions in this 

document bears any relevance to client risk profile and tells one absolutely nothing 

about the client’s tolerance for risk. Nor is the document relevant to the actual risks in 

the investment, such as the risk of losing one’s capital and income. Respondent is 

skilled enough to know this. Besides, to her own knowledge she was aware of 

complainant’s risk profile. Nowhere in her response does respondent suggest that 

complainant was assessed as a moderate or aggressive investor. In fact, respondent 

thought that complainant was being too “aggressive” with her Sanlam Glacier 

investment. The questionnaire deliberately does not ask the most pertinent question; 

can you afford to lose your capital? This questionnaire merely creates an illusion of 

having carried out a risk analysis. The document starts with confirming the purpose of 

the assessment; namely; “to ensure that the investor understands and accept all 

benefits and risks involved in the investment.” (Emphasis added). The document then 

calls upon the investor to fill out a questionnaire made up of six questions. All of these 

questions, with the possible exception of question 4 which advises that these shares 

are unlisted, have absolutely nothing to do with risks in this product. The questions 

merely require complainant to acknowledge that she received the prospectus and 

deals with the possible sale of these shares.  

To the extent that complainant relies on this as an assessment of risk, it is entirely 

useless and not in compliance with the Code. 

 
 
[62] On the evidence before me respondent failed to consider that this product was not 

suitable to complainant’s risk profile. She therefore breached The Code. I also make 

a finding that a reasonably competent FSP, in the circumstances, would not have 
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advised complainant to invest in Sharemax. I continue to provide more reasons for 

my finding below. 

 
Further Supplementary Response 

[63] On the 15 February 2015 this office delivered a letter to respondent indicating that the 

matter is being investigated and requested a response to a number of questions, 

which inquired into respondent’s understanding of the Sharemax investment. In 

response, respondent filed an unnecessarily lengthy declaration. Below, I deal with 

the response. 

 
[64] The first question points out that the prospectus for The Villa states that it had not 

traded and made profits and that the shopping mall was still under construction. How 

then did respondent expect the income to be paid, other than out of investors ‘funds? 

Respondents answer is deliberately misleading and failed to actually answer the 

question. Instead, respondent sarcastically suggests that this office did not read the 

prospectus. The following emerges from respondent’s answers: 

a)  Respondent, instead of answering the question, merely quotes copiously from the 

prospectus. Just as respondent relied on complainant’s own reading of the 

prospectus, respondent similarly relies on this office to read the prospectus. This 

is unhelpful as this office wanted to consider if respondent understood the 

prospectus and was expected to give an answer in plain language.  

b) If one reads the paragraphs of the prospectus copied by respondent it, ironically, 

explains how the income for investors were in fact being paid out of their own 

funds. There was simply no other way that those extravagant payments could be 

made by a company with no independent source of income. 
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c) Respondent also refers to the Sharemax track record which appears in the 

prospectus, the success of which tells the investor that the investment was 

“viable”. Again, this is completely misleading and suggests that respondent was 

out of her depth. The previous syndications by Sharemax were completely 

different to the Zambezi and The Villa. Previously, Sharemax acquired developed 

properties which already enjoyed rental income. The Villa was still under 

construction and did not even own any assets, not even the property on which the 

shopping mall was being constructed. Sharemax’s track record was entirely 

irrelevant to the Zambezi and The Villa schemes. It is also worth noting that the 

scale of the investment required in The Villa was well in excess of any investment 

previously promoted by Sharemax. Respondent knew this; but if she did not, then 

she was out of her depth. The USSA disclosure document actually warned that 

Sharemax had no trading history from which their performance can be measured. 

d) Respondent submits that this office was factually incorrect in suggesting that The 

Villa was a non-trading entity and unable to pay interest to investors. This is 

misleading. It is undisputed, according to the prospectus, that The Villa was a non-

trading entity. A reading of the prospectus tells one that investors funds were lent 

to a developer who paid Sharemax 14% interest, from which Sharemax paid 12% 

to investors. This happened on a monthly basis on an increasing base of new 

investors. If one considers that the 12% interest was calculated on 100% of the 

capital of each investor, the scheme was not viable and stayed afloat as long as 

there was a steady stream of new investors. As the SCA correctly pointed out in 

the Centriq judgment (above), this had the hall mark of a Ponzi scheme.  

e) I note that respondent was a highly qualified FSP and a reading of the prospectus 

should have told her that investors were being paid from funds invested by new 
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investments. Respondent was under a duty to disclose this to complainant, if 

respondent had done so, complainant would not have invested in Sharemax. 

 
[65] The next question begins by pointing out that the prospectus states; “that the shares 

on offer are unlisted and should be considered as a risk capital investment”.  

Respondent was called upon to explain why she considered the investment as 

anything less than an extremely risky venture? I deal with the responses below: 

a) Firstly, respondent points out that the prospectus sets out registration of a 

mortgage bond in favour of Sharemax, which secures the investment against the 

underlying property. Respondent understands this to be the same as security 

taken by banks when lending funds to a property developer. This is a misleading 

response, alternatively, respondent was out of her depth. To begin with, no 

mortgage bond was ever registered. Certainly, when respondent sold this 

investment, there was no bond registered. The investments enjoyed no security 

just as the loan to the developer, of investor funds, was unsecured. A commercial 

bank will only advance funds after the bond is registered. Sharemax advanced 

funds knowing that no bond was registered. Further, Sharemax owed investors a 

total indebtedness which disproportionately exceeded the value of the property. 

Remember, this was still an undeveloped property.  

b) Respondent makes the submission that the High Court expressed completely 

divergent views from that held by this office relating to risk relating to property 

syndication companies. In support of this startling submission, respondent quotes 

from a judgment of the Gauteng Provincial Division. The case is De Lange v 

Zephan (Pty) Ltd and Others (82322/14) [2015] ZAGPPHC 540 (22 July 2015). 

c) Firstly, that case is distinguishable on the facts, it was an application for summary 

judgement in an investment called PIC HS21, a property syndication, very different 
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to the Sharemax scheme. The only similarity being that they were both Ponzi 

schemes. Secondly, the quotation is out of context and was calculated to mislead. 

Below I set out the context in full: 

“[21] Mr Rossouw informed me at the outset of the trial that he and his junior, Mr 

M. Mostert, had the previous night discovered another reason why the plaintiffs 

cannot succeed, namely that it turned out that the buy-back agreements, 

Annexures C and D, had not yet been signed when the plaintiffs accepted the 

benefit. In other words, the contract for the benefit of the shareholders had not 

come into existence and there was nothing for the plaintiffs to accept. 

[22] I hasten to say that this is an opportunistic point. The plaintiffs purchased the 

shares because of the security of the buy-back agreements. That made the 

investment ostensibly risk-free. The investors were made to believe that contracts 

in that form had in fact been signed. It is highly probable that such contracts had 

in fact been entered into, at least orally. If that was not the case, the HS 

Companies had attempted to commit fraud involving millions of Rands. In the 

event, the buy-back agreements were ultimately signed and the undertakings 

contained therein stand. It matters not that the buy-back agreements had been 

signed after the plaintiffs had accepted the benefit.” (respondent’s quote 

emphasized)  

This judgment was upheld on appeal to the SCA. 

d) I must add however, that there is abundant High Court authority that supports this 

offices view that Sharemax was a Ponzi Scheme. See:  The Centriq judgement 

above and the Oosthuizen decision in the Free State Division, referenced above. 
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[66] The next submission by respondent concerned the risks explicitly stated in the 

prospectus. Respondent, again and unnecessarily, quotes various paragraphs from 

the prospectus which state the risks. This was done to support the submission that 

complainant read and understood the risks herself. Firstly, complainant denies that 

the risks were explained to her by respondent and further that she read the prospectus 

and understood it. Secondly, on respondent’s own version, she has no independent 

record of having explained the risks to complainant. Surely, as a competent FSP, if 

respondent made full disclosure of the risks, she would have kept a record of it.  

 
[67] Respondent submitted that the investment must be considered in the context of 

investors needs and circumstances. It is not in dispute that complainant was investing 

her savings for retirement and was not in a position to lose any part of her capital. 

Bearing this in mind, and after carrying out “a balancing act”, respondent concluded 

that Sharemax was “the only investment available at the time which could provide the 

returns (both capital and income) to meet her needs”. Ironically, however, the 

prospectus stipulated that both capital and income were at a risk of loss. This went 

unexplained by respondent. 

 
[68] Respondent compares Sharemax with property investments promoted by the likes of 

Old Mutual and Stanlib. This is nonsensical, the Sharemax syndication scheme was 

nothing like any investment promoted by the mainstream banks. In none of those 

schemes did investors invest in debentures where the company had no assets and 

the property being promoted was owned by a developer. Nor does Old Mutual promise 

returns of 12% per annum without any visible means to pay investors. But, respondent 

as a highly qualified FSP should know this, yet she makes these submissions in an 

attempt to justify her advice.  
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[69] Respondent explains how investors were paid, as follows: 

a) The prospectus explains that the promoter initially funded income from interest 

earned on the pooled funds in the attorney’s trust account. 

b) Thereafter from interest received from the developer on the loan funding provided 

by the promoter. 

c) Ultimately, from the rental income received from tenants of the shopping mall 

which was in the process of being constructed. 

 
[70] This explanation from respondent does not withstand scrutiny. The following is 

relevant: 

a) The prospectus points out that, after the seven-day cooling off period, the funds 

will be paid out of trust to the promoter. This means that the funds did not remain 

pooled in the trust account long enough to earn any significant amount of funds. 

The interest paid to trust investors was hovering around 7% per annum; it is not 

sustainable to then pay investors 12%. In any event, it is illegal for Sharemax to 

pay investors from interest earned in an attorney’s trust account. That interest 

already belongs to the investor and Weavind and Weavind were obliged to 

account to each investor. Instead they paid the funds to the Promoter. Sharemax 

was not entitled to use that interest to pay investors, it was their money already.  

b) Then Sharemax paid investors from loan funding. What was conveniently not 

explained is that the loan funding to the developer was made from investor funds, 

which were no longer held in trust. The developer paid the promoter 14% interest 

from which Sharemax kept 2% and paid the investors 12%. In effect, investors 

were being paid out of their own funds or from funds derived from new investors. 

See the SCA findings in the Centriq judgment.  
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c) Thereafter interest was to be paid from tenant income. The problem with this is 

that such income was a long way away as the shopping mall was far from 

complete and remained incomplete when the scheme collapsed. 

d) Respondent repeats that the promoter had a mortgage bond over the property as 

security for the loan. Respondent and her attorney could easily have done a deeds 

search on the property to establish that no such bond was registered. 

 
Expert Opinion 

[71] Respondent’s attorney relies on the same two experts in all the complaints where they 

act. Consequently, I have dealt with these experts comprehensively in other 

determinations and I do not intend to repeat it here. I refer to my determination in the 

complaint of Johanna Van Den Heever v Dawie Joubert Makelaars BK FAIS 

049555-12/13-FS1. 

  
[72] The opinions of these experts were discredited by this office and are not helpful. Their 

opinions are not supported by the SCA, See the judgment in Centriq. 

  
[73] The third expert instructed by respondent is Mile Schussler. However, this expert does 

not support the respondent and states that the investment is very high risk where one 

should not invest more than 5% to 20% of one’s available funds. Personal Finance 

(1st quarter 2006) advised as follows: “Ensure that you place no more than five percent 

of your investments in a single property syndication. And do not invest more than 20% 

of your savings in property syndications.” Confirming Schussler’s opinion. Here 

respondent invested 100% of complainant’s available funds in a property syndication. 
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[74] Schussler’s opinion that Sharemax was not a Ponzi scheme is not shared by this 

office, for reasons already stated; nor does the SCA agree with him. 

  
Negligence 

[75]  A reasonably competent FSP, at the time of providing financial advice to client, can 

be expected to do the following: 

a) ensure that she read and understood the Code; 

b) understands that she is obliged to comply with the code in providing financial 

advice; 

c) understands the nature of the financial product/s she is recommending to client; 

d) understands the product so that she is in a position to explain it to client in plain 

language; 

e) accepts that she is obliged to make a full and frank disclosure of all the available 

information about the product; 

f) understands that she is obliged to ensure that her client will be in a position to make 

an informed decision; and 

g) accepts that she must recommend a product that is suitable for client bearing in 

mind the latter’s financial circumstances and tolerance for risk. 

 
[76] Respondent states that she explained the risks in the Sharemax product to 

complainant, however she is extremely vague about the details. There is no record of 

advice that documents the risks explained to complainant. 
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[77] Respondents conduct in not explaining the risks is exacerbated by the fact that she 

had received training in the products and had even read and understood the 

prospectuses. Yet she failed to tell complainant the following: 

a) Neither her capital nor her monthly returns were guaranteed; 

b) That the investments were considered risk capital; 

c) That in fact she was not investing in property, Sharemax did not own any property 

and the shopping mall was still being built; 

d) Her funds were not going to enjoy the safety of a trust account, but was going to 

be paid out to the promoters who could use it at their discretion; 

e) That her funds were being lent to a developer to construct the building, before the 

promoter took transfer of the property and that the loan was not subject to any 

security; 

f) That Sharemax did not comply with the requirements of Notice 459; 

g) That Sharemax had no independent financial resources from which to pay agents 

commission and interest on the capital; and 

h) That her interest was going to be paid from her own capital and from the 

investments of other investors.  

 
[78] None of the above was a secret, this information appears in the prospectuses and 

was available to respondent at the time when she gave complainant advice to invest. 

Respondent admits to have read the prospectus. There can be no doubt that had this 

information been disclosed to complainant, she would not have invested. Respondent 

failed to comply with the Code and negligently advised complainant to invest her 

modest savings in Sharemax. 

 
 



38 
 

Application of Law 

[79] Bearing in mind the facts found to be proved and the conclusions to be drawn from 

them, the following findings can be made: 

a) Respondent failed to act honestly, fairly, with due skill, care and diligence; 

b) Respondent failed to act in the interests of her client and by her conduct 

compromised the integrity of the financial services industry. Respondent 

contravened section 2 of The Code; 

c) Respondent failed to provide full and frank disclosure of all the material information 

about the Sharemax product; 

d) Respondent failed to enable complainant to make an informed decision. 

Respondent contravened section 7 (1) (a) of The Code; and 

e) Respondent failed to seek relevant information from complainant and failed to 

provide appropriate advice. Respondent failed to identify a product that was 

appropriate to complainant’s risk profile and financial needs. Respondent 

contravened section 8 (1) (a), (b) and (c) of The Code. 

 
[80] The fact that respondent was in breach of the Act and The Code does not mean that 

she is therefore liable for complainant’s loss. There is a breach of contract as well as 

a claim in delict. 

 
[81] Further, this office as well as the Board of Appeal (now the Tribunal) has consistently 

found that there existed a contract between FSP and client. It was an express, 

alternatively implied term of the contract that Respondent, in carrying out his 

obligations, will comply with the provisions of the Act and The Code. For reasons 

already stated, respondent was in breach of this term. A consequence of this breach 

was the loss of complainant’s capital. 
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[82] In a number of recent judgements in the high court, it was found that complainants 

claim is one in delict based on negligence. Once it is established that the respondent 

gave financial advice, two questions arise: 

a) did the respondent comply with her legal duties towards the client; and 

b) whether in terms thereof the respondent acted wrongfully and negligently. 

 
[83] A reasonably competent FSP in the position of respondent would have done the 

following:      

a) Carried out diligent research to become familiar with the nature of the Sharemax 

products she intended to sell; 

b) Would have found out that The Villa promotion was completely different to all the 

other property syndications Sharemax had promoted in the past; 

c) As a basic step she was expected to read and understand the prospectuses and 

the annexures thereto and explain it to complainant in plain language; 

d) Made a point of understanding how Sharemax intended to pay her commission and 

investors returns bearing in mind that the former owned no assets and enjoyed no 

trading history and did not have any independent means of making these payments 

(these facts are stated in the prospectuses). Significantly, respondent had a duty 

to explain this to complainant; 

e) Would have noticed that contrary to what was initially stated in the prospectus, it 

then informs that investor funds will not be kept in trust but will be paid out to the 

developer at the discretion of the promoter (this too is stated in the prospectus), 

this had to be explained to complainant; 
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f) Respondent knew that investor funds were going to be lent to the developer at an 

interest rate of 14% and that there was no security for the loan (stated in the 

prospectus), she was under a duty to inform complainant about this; 

g) Would have called for and read the Sale of Business Agreement (in respect of 

Sharemax) between the promoter and the developer (the agreement is in the 

schedules and annexures to the prospectus). Had she done so respondent would 

also have found out that 3% of the investor’s capital was being paid out as “agents 

commission”, 10% was deducted by the promoter as administrative fees. The 

developer then paid the promoter 14% interest on the loan; a further 14% taken out 

of the capital. A reasonably competent FSP would have worked out that after 27% 

of the capital was deducted, investors were still going to be paid 12% interest on 

100% of their capital. This was certainly not sustainable (these facts are stated in 

the prospectus). Respondent failed to inform complainant of this; 

h) Would have noticed that the shares will not be easy to dispose of, the promoter 

offered no assistance in disposing of the shares and the onus was placed on the 

investor to find a buyer (also stated in the prospectuses). 

 
Clearly by failing to draw complainant’s attention to the above information, respondent 

failed in her legal duties to client. 

 
[84] The respondent also acted wrongfully and negligently; she was under a legal duty to 

make a disclosure of these facts to complainant. Respondent acted negligently in not 

making full and frank disclosure thereby depriving complainant of the right to make an 

informed decision. 
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[85] Respondent must be judged by the standard of a reasonably competent FSP in the 

same circumstances. Then the inquiry must progress to the next question: would a 

reasonably competent FSP have advised complainant differently. It is overwhelmingly 

clear that a reasonably competent FSP would have read and understood the 

prospectus and would not have advised a 56-year-old, about to retire person, to invest 

all her available funds in a manifestly high-risk investment where there was a prospect 

of losing all the capital. The SCA in Durr v ABSA Bank, Schutz JA stated as follows: 

“The reasonable person has no special skills and lack of skill or knowledge is not per 

se negligence. It is, however, negligent to engage voluntarily in any potentially 

dangerous activity unless one has the skill and knowledge usually associated with the 

proper discharge of the duties connected with such an activity.” 

“Liability in delict arises from wrongful and negligent acts or omissions. In the final 

analysis the true criterion for determining negligence is whether in the particular 

circumstances of the conduct complained of falls short of the standard of the 

reasonable person.” 

Respondents conduct fell short of this standard and was the factual and legal cause 

of complainant’s loss. Without discussing the various forms of establishing legal 

causation, it is in this case abundantly clear that the loss suffered by the complainant 

is sufficiently close to the negligent act of the respondents, thereby causing the 

respondent’s conduct to be both the factual and legal cause of the complainant’s loss.. 

 
[86] Accordingly, and in the circumstances, the respondent was under a legal duty of care 

to comply with her obligations. An omission to comply, in the circumstances, amounts 

to a negligent breach of the duty of care. A reasonably competent FSP, at the time of 

providing advice, should reasonably be expected to foresee that in the event of a 

breach of the aforesaid legal duty of care client will suffer harm. That harm will be the 
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possible loss of client’s capital. The precise or exact manner in which the harm 

occurred need not be foreseeable, the general manner of its occurrence had to be 

reasonably foreseeable. For example, advice to invest in a risky investment must 

result in a reasonable foreseeability that the investment could be lost in the near 

future. It is not a question of performance of the product but the realisation of existing 

risks in the product. The reasonable foreseeability must become even more clear 

where the product provider actually warns the FSP of the risks in the product. As in 

this matter, the prospectus and disclosure documents stated the risks in the Sharemax 

investment. The respondent was aware of these risks; but nevertheless, advised 

complainant to invest her funds. 

 
[87] Respondent’s conduct fell short of a reasonably competent FSP and Respondent was 

the factual and legal cause of complainant’s loss. 

See Sea Harvest Corporation (Pty) Ltd and Another v Duncan Dock Cold 

Storage (Pty) Ltd and Another 2000 (1) SA 827 (SCA). 

I refer to the following decisions: 

OOSTHUIZEN v CASTRO AND ANOTHER 2018 (2) SA 529 (FS) 

CENTRIQ INSURANCE COMPANY LTD v OOSTHUIZEN AND ANOTHER 2019 (3) 

SA 387 (SCA) – approved of the Castro judgement. 

ATWEALTH (PTY) LTD AND OTHERS v KERNICK AND OTHERS 2019 (4) SA 420 

(SCA) at p529. 

 
[88] For all of the reasons stated above, I find that respondent acted negligently and such 

negligence was the cause of complainant’s loss. 
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E. THE ORDER 

[89] The following order is made: 

1. The complaint is upheld; 

2. The respondent is ordered to pay to complainant an amount of R255 000; 

3. Interest on the amount of R255 000 at the rate of 7%, seven days from the date of this 

order to date of final payment. 

4. Should any party be aggrieved with the decision, leave to appeal is granted in terms 

of section 28 (5) (b) (i), read with section 230 of the Financial Sector Regulation Act 9 

of 2017. 

 
DATED AT PRETORIA ON THIS THE  19th DAY OF MARCH 2021. 

  

 
_________________________________________ 

ADV NONKU TSHOMBE 
OMBUD FOR FINANCIAL SERVICES PROVIDERS 


